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In China’s economic transitional period, tying sale becomes one of the 
ways the enterprises abusing their market dominant position The forms of 
tying sale have become complicated and innovative during this time, and have 
won more consumers and received more attentions. The development of tying 
sale also challenges the legal system and judicial practice. It is widely accepted 
that tying sale is both positive and negative to competition. The disciplines to 
regulate the tying sale are different among countries. The America’s disciplines 
are per se illegal and Rule of Reason, while the European Union’s discipline is 
only rule of reason. China’s attitude towards the regulation on tying sale have 
become clearer after the anti-monopoly law issued, however, the content of this 
law tends to be fundamental and obscure which makes the juridical authority 
confused on the tying sale. Therefore, this essay aims to give improvement 
suggestions on anti-monopoly law. 
The first part is the legal generation of the concept, component, theoretical 
basis and competitive effect of tying sale, which provides the theoretical basis 
for the analysis of tying sale and offers the ideas of legal basic theory suited for 
China’s situation.  
The second part is the analysis from the perspective of foreign legislation 
to offer advices for the specific regulation through the introduction of 
legislation of European Union and America on tying sale and the study of 
related cases.  
The third part is the current situation and existent problems of tying sale in 
the legislation and practice of China. On the foundation of antitrust law, the 
author tries to give some pragmatic suggestions for the legislation and juridical 
practice from the following perspectives: firstly, detailing the warrant through 













products; secondly, improving the legal liability of tying sale by determining 
offence determination standard and setting up an specific and independent 
anti-monopoly administrative agency. 
 














目  录  
引言 ............................................................................................................. 1 
第一章 搭售行为的概述 ....................................................................... 2 
第一节 搭售行为的概念及构成要件 ......................................................................... 2 
一、搭售的概念.................................................................................................... 2 
二、搭售的构成要件............................................................................................ 3 




第三节  搭售行为对竞争的作用 ............................................................................. 11 
一、搭售行为对竞争的积极作用...................................................................... 11 
二、搭售行为对竞争的消极作用...................................................................... 13 
第二章  国外立法对搭售行为的规制与司法实践 .............................. 15 
第一节  美国的立法对搭售行为的规制与司法实践 ............................................. 15 
一、美国规制搭售行为的相关立法.................................................................. 15 
二、司法实践...................................................................................................... 17 
第二节  欧盟立法对搭售行为的规制与实践 ......................................................... 20 
一、欧盟规制搭售行为的相关立法.................................................................. 20 
二、司法实践...................................................................................................... 21 
第三章 我国对搭售行为规制的现状及其完善 .................................... 23 




















结语 ........................................................................................................... 32 
参考文献 .................................................................................................. 33 
















Preface ........................................................................................................ 1 
Chapter1  Generalization of tying sale .................................................. 2 
Subchapter1  Concept and components of tying sale ............................................. 2 
Section1  Concept of tying sale ........................................................................... 2 
Section2  Components of tying sale..................................................................... 3 
Subchapter2  Theoretical basis of tying sale ........................................................... 7 
Section1  Classical school .................................................................................... 7 
Section2  Chicago School .................................................................................... 8 
Section3  Post-Chicago School ............................................................................ 9 
Subchapter3  Tying sale’s effect on competition ................................................... 11 
Section1  Positive effect..................................................................................... 11 
Section2  Negative effect ................................................................................... 13 
Chapter2  Foreign legislation and juridical practice of tying sale ... 15 
Subchapter1  American legislation and juridical practice of tying sale ............. 15 
Section1  American legislation .......................................................................... 15 
Section2  American juridical practice  .............................................................. 17 
Subchapter2  European Union legislation and juridical practice of tying sale .. 20 
Section1  European Union’s legislation ............................................................. 20 
Section2  European Union’s juridical practice .................................................. 21 
Chapter3  The current situation and improvement suggestions of 
China’s regulation on tying sale ........................................ 23 
Subchapter1  The current situation and inadequacy of China’s regulation on 
tying sale ............................................................................................ 23 














Section2  The current inadequacy of China’s regulation on tying sale ............. 26 
Subchapter2  Improvement suggestions of China’s regulation on tying sale .... 28 
Section1  Detailing the warrant of tying sale ..................................................... 28 
Section2  Improving the legal liability of tying sale .......................................... 29 
Section3  Setting up specialized law enforcement agencies .............................. 30 
Section4  Determining offence determination standard ..................................... 31 
Conclusion ............................................................................................... 32 
Bibliography ............................................................................................ 33 












































































                                                 
①曹士兵.反垄断法研究[M].北京:法律出版社,1996.227. 















































































































味着得不到结卖品。例如某出卖方在出售 A 产品，同时也出售 B 产品。如
果出卖方把 A 和 B 产品捆绑起来出售，同时也把 A 和 B 产品分开出售自然
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